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Cal Lab Code § 98.6 (2008)

§ 98.6. Discrimnation, discharge, or refusal to hire for exercise of
enpl oyee rights; Reinstatenment and reinbursement; Refusal to reinstate as
nm sdeneanor; Applicability

(a) No person shall discharge an enpl oyee or in any nmanner discrimnate
agai nst any enpl oyee or applicant for enploynent because the enpl oyee or
appl i cant engaged in any conduct delineated in this chapter, including the
conduct described in subdivision (k) of Section 96, and Chapter 5 (comencing
with Section 1101) of Part 3 of Division 2, or because the enpl oyee or
applicant for enploynent has filed a bona fide conplaint or claimor
instituted or caused to be instituted any proceeding under or relating to his
or her rights, which are under the jurisdiction of the Labor Conm ssi oner, or
because the enpl oyee has initiated any action or notice pursuant to Section
2699, or has testified or is about to testify in any such proceedi ng or
because of the exercise by the enpl oyee or applicant for enploynment on behal f
of hinmself, herself, or others of any rights afforded himor her.

(b) Any enpl oyee who is discharged, threatened with di scharge, denvoted,
suspended, or in any other nmanner discrimnated against in the terns and
conditions of his or her enploynent because the enpl oyee engaged in any
conduct delineated in this chapter, including the conduct described in
subdi vi sion (k) of Section 96, and Chapter 5 (comrencing with Section 1101) of
Part 3 of Division 2, or because the enpl oyee has nade a bona fide conpl aint
or claimto the division pursuant to this part, or because the enpl oyee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatenment and rei nbursenent for |ost wages and work benefits caused by
those acts of the enployer. Any enployer who willfully refuses to hire,
pronote, or otherw se restore an enployee or forner enpl oyee who has been
determ ned to be eligible for rehiring or pronotion by a grievance procedure,
arbitration, or hearing authorized by law, is guilty of a m sdeneanor.

(c)



(1) Any applicant for enploynent who is refused enploynent, who is not
sel ected for a training programleading to enploynment, or who in any other
manner is discrimnated against in the terns and conditions of any offer of
enpl oyment because the applicant engaged in any conduct delineated in this
chapter, including the conduct described in subdivision (k) of Section 96, and
Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or because
t he applicant has nade a bona fide conplaint or claimto the division pursuant
to this part, or because the enployee has initiated any action or notice
pursuant to Section 2699 shall be entitled to enploynent and rei nbursenent for
| ost wages and work benefits caused by the acts of the prospective enpl oyer

(2) This subdivision shall not be construed to invalidate any collective
bar gai ni ng agreenment that requires an applicant for a position that is subject
to the collective bargai ning agreement to sign a contract that protects either
or both of the followi ng as specified in subparagraphs (A) and (B), nor shal
this subdivision be construed to invalidate any enpl oyer requirenment of an
applicant for a position that is not subject to a collective bargaining
agreenment to sign an enploynent contract that protects either or both of the
fol | owi ng:

(A) An enpl oyer agai nst any conduct that is actually in direct conflict
with the essential enterprise-related interests of the enployer and where
breach of that contract would actually constitute a nmaterial and substanti al
di sruption of the enployer's operation.

(B) A firefighter against any disease that is presuned to arise in the
course and scope of enploynment, by limting his or her consunption of tobacco
products on and off the job

(d) The provisions of this section creating new actions or renedi es that
are effective on January 1, 2002, to enployees or applicants for enpl oynent do
not apply to any state or local |aw enforcement agency, any religious
associ ation or corporation specified in subdivision (d) of Section 12926 of
t he Governnent Code , except as provided in Section 12926.2 of the Governnent
Code, or any person described in Section 1070 of the Evi dence Code.

HI STORY

Added Stats 1978 ch 1250 § 1. Amended Stats 2001 ch 820 § 2 (AB 1015);
Stats 2004 ch 221 8 1 (SB 1809), effective August 11, 2004; Stats 2005 ch 22 §
140 (SB 1108), effective January 1, 2006.

NOTES:

Amendnent s:

2001 Amendnent :

(1) Substituted subd (a) for fornmer subd (a) which read: "(a) No person
shal | discharge or in any manner discrim nate agai nst any enpl oyee because
such enpl oyee has filed any bona fide conplaint or claimor instituted or
caused to be instituted any proceedi ng under or relating to his rights, which
are under the jurisdiction of the Labor Conmi ssioner, or has testified or is
about to testify in any such proceedi ng or because of the exercise by such



enpl oyee on behal f of hinmself or others of any rights afforded him"; (2)
substituted "his or her enploynent because the enpl oyee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision (k)
of Section 96, and Chapter 5 of Part 3 of Division 2, or because the" for
"such enpl oynent because such" in the first sentence of subd (b); and (3)
added subds (c)-(f).

2004 Amendnent :

(1) Added "(commencing with Section 1101)" throughout the section; (2)
added "or because the enployee has initiated any action or notice pursuant to
Section 2699," in subd (a); (3) anended subd (b) by (a) substituting "to this
part, or because the enpl oyee has initiated any action or notice pursuant to
Section 2699" for "to this part"” in the first sentence; and (b) deleting the
conma after "arbitration" in the |ast sentence; (4) substituted "to this part,
or because the enployee has initiated any action or notice pursuant to Section
2699" for "to this part" in subd (c)(1); (5) substituted "both of the
following:" for "both of the follow ng as specified in paragraphs (A) and
(B):" in subd (c)(2); and (6) deleted forner subds (e) and (f) which read:
"(e) The provisions of this section are severable. If any provision of this
section or its application is held invalid, that invalidity shall not affect
ot her provisions or applications that can be given effect without the invalid
provi sion or application

(f) This section does not affect in any way existing | aw regarding
enpl oyment discrimnation related to the consunption of tobacco products.™

2005 Amendnent :

(1) Anended subd (b) by (a) substituting "those" for "such" before "acts of
the enpl oyer"; and (b) deleting "such" before "rehiring or pronotion"; and (2)
substituted "subparagraphs" for "paragraphs" in subd (c)(2).

Not e
Stats 1978 ch 1250 provi des:

SEC. 6. Nothing in this act shall be construed to entitle an enpl oyee to
reinstatement or reinbursenent for |ost wages or work benefits if such
enpl oyee willfully msrepresents any facts to support a conplaint or claim
filed with the Labor Commi ssioner.

Stats 2004 ch 221 provides:

SEC. 7. The provisions of this act are severable. |If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provi sions or applications that can be given effect without the invalid
provi sion or application
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Attorney General's Opinions:

The statutory provisions relating to the disclosure of false clains
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Atty. Gen. 71.

Annot at i ons:
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NOTES COF DECI SI ONS



1. Generally

1. Generally

Former enpl oyee was not terminated for exercising a recognized
constitutional right as described in Lab C § 96(k) and as therefore proscribed
by Lab C § 98.6; the enployee did not have a recogni zed constitutional right
protecting her against private acts inplicating her enpl oynment under the First
Amendnent, and she did not allege that her termination resulted froma
government act violating the First Anendrment. Grinzi v. San Diego Hospice
Corp. (2004, Cal App 4th Dist) 120 Cal App 4th 72, 14 Cal Rptr 3d 893, 2004
Cal App LEXIS 1039, rehearing denied (2004, Cal App 4th Dist) 2004 Cal App
LEXI S 1193.

Term nated enpl oyee's claimpursuant to Lab C § 98.6 was barred by the
federal enclave doctrine because the state | aw on which the clainms were based
were enacted after the federal governnent obtained jurisdiction of the Nava
Reservation on which the nuclear power plant at which the enpl oyee worked was
| ocated. Stiefel v. Bechtel Corp. (2007, SD Cal) 497 F Supp 2d 1138, 2007 US
Di st LEXIS 26848.



