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Cal Lab Code § 2802 (2008)

§ 2802. Indemification of enployee for expenditures or |osses in discharge
of duties or obedience to directions

(a) An enployer shall indemify his or her enployee for all necessary
expenditures or |losses incurred by the enployee in direct consequence of the
di scharge of his or her duties, or of his or her obedience to the directions
of the enpl oyer, even though unlawful, unless the enployee, at the tine of
obeying the directions, believed themto be unl awf ul

(b) Al awards made by a court or by the Division of Labor Standards
Enf orcenent for reinbursement of necessary expenditures under this section
shall carry interest at the sane rate as judgnents in civil actions. Interest

shal |l accrue fromthe date on which the enpl oyee incurred the necessary
expendi ture or | oss.

(c) For purposes of this section, the term"necessary expenditures or
| osses” shall include all reasonable costs, including, but not limted to,
attorney's fees incurred by the enployee enforcing the rights granted by this
section.
HI STORY

Enact ed 1937. Anended Stats 2000 ch 990 § 1 (SB 1305).

NOTES:
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(1) Designated the former section to be subd (a); (2) anmended subd (a) by
substituting (a) "or her enployee for all necessary expenditures or |osses
i ncurred by the enpl oyee in direct consequence of the discharge of his or her
duties, or of his or her" for "enployee for all that the enpl oyee necessarily
expends or loses in direct consequence of the discharge of his duties as such,
or of his"; and (b) "the" for "such" after "tine of obeying"; and (3) added
subds (b) and (c).
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NOTES COF DECI SI ONS

CGeneral |l y

Applicability

Federal Law

Duty of Enmpl oyer

St andi ng

Procedure

Acti ons agai nst Enpl oyer

NogkwhE

1. Generally

It is sufficient to establish liability under this section that the
plaintiff was perform ng services at the request of and for the benefit of the
defendant, and that the plaintiff was under the direction and control of the
def endant while perform ng the services. Tucker v. Cooper (1916) 172 Cal 663,
158 P 181, 1916 Cal LEXI S 585.



The transfer of the provisions of former CC § 1969 to this section did not
i npose an independent liability for injuries to the person of the enployee
whi ch are conpensabl e under the workmen's conmpensati on provisions of this
code. Roberts v. U S. O Canp Shows, Inc. (1949, Cal App) 91 Cal App 2d 884,
205 P2d 1116, 1949 Cal App LEXI S 1319.

Lab Code, § 2802, requiring an enployer to indemify an enpl oyee for
expenses and | osses resulting fromthe enpl oyee's discharge of his duties or
hi s obedience to the directions of his enployer, requires an enployer to
defend or indemify an enpl oyee who is sued by third persons for conduct in
the course and scope of his enploynent, and there is no requirenent that the
action nust be one which was "not brought in bad faith," unless the term "bad
faith" is intended only to exclude actions brought as a result of collusion
between the third person and the enpl oyee. Douglas v. Los Angel es Heral d-
Exam ner (1975, Cal App 2d Dist) 50 Cal App 3d 449, 123 Cal Rptr 683, 1975 Ca
App LEXI S 1310.

Factors havi ng an obvi ous bearing on whether |egal expenses incurred by an
enpl oyee were necessary, within the neaning of Lab. Code, § 2802 (enpl oyer
nust i ndemi fy enpl oyee for expenses or |osses necessarily incurred in direct
consequence of discharge of enpl oyee's duties), include: whether the enpl oyer
has al ready agreed to provide counsel; the conpetency and experience of
counsel provided by the enployer; any time constraints requiring the enpl oyee
to take unilateral action in selecting and hiring counsel; the conplexity and
difficulty of the litigation against the enployee in relation to the ability
and capacity of the enpl oyer-provided counsel; whether there are any conflicts
bet ween the enpl oyer and enpl oyee; the past history of the relationship
bet ween the enpl oyer and enpl oyee; and the nature of any problens arising in
the attorney-client relationship and the reasons behind those probl ens.
Evidence relating to these factors is obviously rel evant in deternining
whet her any given expenditure is a necessary one. Gissomyv. Vons Conpani es,
Inc. (1991, Cal App 4th Dist) 1 Cal App 4th 52, 1 Cal Rptr 2d 808, 1991 Cal
App LEXI S 1346.

Even where a party is legally obligated to indemmify a second party, the
first party's insurer is not the insurer of the second. Lab C § 2802's
provi si ons promi se an enployee that he will be indemified by the enployer,
but do not provide access to the pocketbook of an enployer or its insurer
through a third party suit against the enpl oyee. Boyer v. Jensen (2005, Ca
App 2d Dist) 129 Cal App 4th 62, 28 Cal Rptr 3d 124, 2005 Cal App LEXI S 728,
reheari ng denied ces, L.P. (2005) 2005 Cal. App. LEXIS 919

Pur ported wai ver of indemity rights under Lab C 88 2802, 2804 in a rel ease
prepared by an enployer violated public policy and was an i ndependently
wrongful act for purposes of the enployee's action for intentiona
interference with prospective econoni c advantage. Edwards v. Arthur Andersen
LLP (2006, Cal App 2d Dist) 142 Cal App 4th 603, 47 Cal Rptr 3d 788, 2006 Cal
App LEXI'S 1320, nodified (2006) 2006 Cal. App. LEXIS 1488, review gr,
depubl i shed (2006) 52 Cal. Rptr. 3d 86, 147 P.3d 1013, 2006 Cal. LEX S 14181
2006 Cal. Daily Op. Service 10939, 2006 D. A R 15607.

Contract provision releasing "any and all" clains does not enconpass
nonwai vabl e statutory protections such as the enpl oyee i ndetmmity protection of
Lab C § 2802, and accordingly is not void under Lab C § 2804. Edwards v.
Art hur Andersen LLP (2008, Cal) 44 Cal 4th 937, 2008 Cal LEXI'S 9618.



2. Applicability

Where use of enployee's autonpbile in enployer's business was made by
enpl oyee wi thout any intention of making any charge therefor, other than val ue
of gasoline, oil, and tires used in its operation which he drew from enpl oyer,
and was therefore gratuitously given, except to extent it might be conpensated
by val ue of such supplies, such use could not formlegal basis for denmand for
conpensation. OBrien v. L. E Wite Lunber Co. (1919, Cal App) 43 Cal App
703, 185 P 514, 1919 Cal App LEXI S 862.

Mechani c's tools destroyed by fire when |l eft overnight in the garage where
the owner of the tools worked during the day are not indemified by this
section, the enployee not being required to keep his tools at the garage at
night. Earll v. MCoy (1953, Cal App) 116 Cal App 2d 44, 253 P2d 86, 1953 Ca
App LEXI S 1036.

On appeal froma judgnent in favor of an enployer, in an action brought by
a newspaper reporter for indemity for | osses and expenses incurred in
def endi ng an action brought by a third person, in which the trial court failed
to find whether or not the reporter was sued because of acts comitted within
the scope and course of his enploynment, the appellate court could not hold as
a matter of law that the enployer knew that it was potentially liable to
indemmify the reporter, where the trial court made no such finding. Since the
reporter's right of recovery was derived froma statute, Lab. Code, § 2802,
rather than a policy, and since the statutory right is based upon a state of
facts requiring that the enpl oyee be sued "in direct consequence of the
di scharge of his duties as such, or of his obedience to the direction of the
enployer," it nmust logically followthat if the statutorily defined state of
facts do not exist, then the statutory rights do not arise. Consequently, an
enpl oyer does not have a duty to defend an enpl oyee who is sued solely because
he was off on a frolic of his own not within the scope of his enploynent and
not in obedience to the directions of his enployer. Douglas v. Los Angel es
Her al d- Exam ner (1975, Cal App 2d Dist) 50 Cal App 3d 449, 123 Cal Rptr 683,
1975 Cal App LEXI S 1310.

Lab. Code, 8 2802, which provides for indemity by an enpl oyer to an
enpl oyee for | osses in direct consequence of the discharge of the enployee's
duties, was applicable where a nechanic's tools were stolen in a weekend
burglary of his enployer's prem ses. The custom of the trade required the
mechanic to supply his own tools for the perfornance of his duties. Wile the
enpl oyer did not require the nechanic to | eave his tools on the prem ses, the
tools were too heavy to be transported routinely to and fromthe place of
enpl oyment. Therefore the | oss was incurred in direct consequence of the
di scharge of the enployee's duties, and was therefore incidental to his
enpl oyment. Machinists Autonotive Trades Dist. Lodge v. Utility Trailers Sal es
Co. (1983, Cal App 1st Dist) 141 Cal App 3d 80, 190 Cal Rptr 98, 1983 Cal App
LEXI S 1510, appeal dism ssed (1983) 464 US 1005, 104 S C 520, 78 L Ed 2d 705,
1983 US LEXI S 2612.

In a negligence action against an enpl oyee, stemm ng from an autonobile
accident, and agai nst his enpl oyer under the theory of respondeat superior, in
whi ch the enployer filed a cross-conpl aint agai nst the enpl oyee for
conparative indemity and declaratory relief, the enployee was not "aggrieved"
by the special verdict that he had been acting outside the scope of his
enpl oyment, and therefore he had no standing to file an appeal fromthe denia
of his notion for a judgment notwi thstanding the verdict, pursuant to Code
Cv. Proc., § 902 (appeal rights of aggrieved party). The enpl oyee was not



aggrieved by the exoneration having deprived himof any indemification he

m ght have been entitled to pursuant to Lab. Code, § 2802, since an
individually liable tortfeasor is not aggrieved by the exoneration of a joint
tortfeasor even when that exoneration defeats what woul d ot herw se be an
actionabl e cause for contribution. Holt v. Booth (1991, Cal App 4th Dist) 1
Cal App 4th 1074, 2 Cal Rptr 2d 727, 1991 Cal App LEXI S 1446.

In an action by four police officers against the city in which they were
enpl oyed, seeking indemity pursuant to Lab. Code, 8 2802, for legal fees
incurred in their successful defense of crimnal charges brought for actions
taken within the scope of their enmploynent, the trial court properly ruled in
favor of the city. Even assuming that Lab. Code, 8 2802, provides indemity in
such a case for a private enployee, Gov. Code, § 995.8, specifies that public
entities are not required to provide for the defense of crimnal actions
brought agai nst their enployees. When two acts governing the same subj ect
cannot be reconciled, the later in tinme prevails over the earlier, and a
particul ar provision prevails over a nore general one. Thus, Gov. Code, §
995.8, prevails to the extent necessary over Lab. Code, 8§ 2802, in cases
i nvol ving public enployees, since Gov. Code, § 995.8, is nore recent and nore
particul ar than Lab. Code, 8§ 2802. Mdreover, the explicit |anguage of Cov.
Code, 8 995.8, would be undermnmined by an interpretation allow ng the genera
provision of Lab. Code, & 2802, to require the city to pay plaintiffs
crimnal defense costs. Los Angeles Police Protective League v. City of Los
Angel es (1994, Cal App 2d Dist) 27 Cal App 4th 168, 32 Cal Rptr 2d 574, 1994
Cal App LEXIS 787.

Plaintiff failed to state a cause of action against her fornmer enployer, a
law firm for indemity under Lab. Code, § 2802 (enployer mnust defend or
i ndermi fy enpl oyee sued by third persons for conduct in course and scope of
enpl oyment), for |egal counsel in connection with depositions in other
actions, at one of which she produced docunents she had taken from defendant's
prem ses. The statute requires indemity for an enployee's | egal expenses only
when the expenses are related to conduct of the enployee within the course and
scope of his or her enploynent, and plaintiff did not meet this criterion,
since she took a position in her depositions adverse to the interests of
def endant. The reason she incurred the expense of an attorney was to protect
her frominadvertently waiving her right against self-incrimnation in
connection with her unauthorized renoval of defendant's docunents and her
producti on of them at her deposition. Also, even if she had been entitled to
i ndetmi ty, her expenses had al ready been rei nbursed otherw se. Devereaux V.
Lat ham & Watkins (1995, Cal App 2d Dist) 32 Cal App 4th 1571, 38 Cal Rptr 2d
849, 1995 Cal App LEXIS 209, review denied (1995) 1995 Cal. LEXI S 3734,
overruled in part Moran v. Murtaugh M|l er Meyer & Nelson, LLP (2007) 40 Ca
4th 780, 55 Cal Rptr 3d 112, 152 P3d 416, 2007 Cal LEXI S 1897.

The court affirmed sumary judgnent in favor of forner union officials in
the their action against the union for indemification arising out of an
under | yi ng age discrimnation/wongful term nation action brought by a forner
uni on enpl oyee against the union and its officials. The union officials could
act within the scope of enploynent even if acts were illegal or not in the
enpl oyer's interests; clains against the officials were unfounded as a matter
of law and their actions were within the scope of enploynent. As to the
union's cross-claimfor costs incurred defending and settling the
di scrimnation action, defense costs can only be recovered where a judgnent
has been rendered agai nst an enpl oyer for danages occasi oned by the
unaut hori zed negligent act of an enployee. O Hara v. Teansters Union Loca



#856 O Hara v. Teansters Union Local #856, (1998, 9th Cr Cal) 151 F3d 1152,
1998 US App LEXI'S 17036.

An enpl oyee who was sued by a coworker for sexual harassment was entitled
under Lab C § 2802 to indemification fromhis enployer of the |egal costs
incurred in successfully defending the sexual harassnent action. Al though the
test for recovery under § 2802 is whether the conduct defended agai nst was
within the course and scope of enploynent and sexual m sconduct falls outside
the course and scope of enploynent, the conduct at issue was determined in the
underlying action not to anpbunt to sexual harassnent. However, the enpl oyee
was not entitled to recover his attorney fees in bringing the indemification
action. Jacobus v. Kranbo Corp. (2000, Cal App 1st Dist) 78 Cal App 4th 1096,
93 Cal Rptr 2d 425, 2000 Cal App LEXIS 159.

Vessel's pilot was not entitled to judgnent on the pleadings in his
decl aratory judgnent cross-clai magainst the vessel's owner, asserting that
t he owner was obligated under California |aw, specifically H& N C § 1134 and
Lab C § 2802, to indemify the pilot for all expenditures or |osses incurred
in an accident in which a | ongshoreman was injured; the pilot's reliance on
California |l aw was msplaced, as the lawto be applied in nmaritine cases was
the general maritinme law of the United States. Under general maritine |aw,
because the pilot was a conpul sory pilot aboard the vessel at the tine of the
accident and the owner was the vessel's owner, the owner could not be held
personally liable for loss attributed to the pilot's negligence. Davenport v.
M ooV New Horizon (2002, ND Cal) 2002 US Dist LEXIS 26811

Enpl oyer and its insurer could not be pursued indirectly under Lab C § 2802
by the continuation of an injured driver's action (for injuries arising out of
an aut onpbil e acci dent) agai nst an enpl oyee, who was di sm ssed because he had
been di scharged i n bankruptcy, because the fact that the driver had a statute
of limtations problemthat precluded suit against the enployer did not
justify creating an expanded exception to bankruptcy di scharge | aw. Section
2802 did not allow the driver access to the pocketbook of the enployer or its
i nsurer through a third party suit against the enpl oyee. Boyer v. Jensen
(2005, Cal App 2d Dist) 129 Cal App 4th 62, 28 Cal Rptr 3d 124, 2005 Cal App
LEXI S 728, rehearing denied ces, L.P. (2005) 2005 Cal. App. LEXI S 919

Subst antial evidence supported a finding that drivers who worked for a
package delivery conpany were enpl oyees and not independent contractors
because the conpany had extensive control over their work; the drivers worked
on an exclusive full tine basis, were paid weekly, and had regul ar schedul es
and routes. Estrada v. FedEx Ground Package System Inc. (2007, 2d Dist) 2007
Cal App LEXI'S 1302.

Accounting firm s demand that enployee sign a termnation of non-conpete
agreenment in order to be released froma nonconpetition agreenent the enpl oyee
had signed as a condition of enploynent did not purport to release the firm
from any nonwai vabl e statutory clains, and therefore was not unl awful under
Lab C § 2802 and Lab C § 2804. Edwards v. Arthur Andersen LLP (2008, Cal) 44
Cal 4th 937, 2008 Cal LEX S 9618.

3. Federal Law
A mechanic's clai munder Lab. Code, 8§ 2802, of a statutory right to

indetmity fromhis enployer for the loss of his tools, stolen in a weekend
burglary of the enployer's prem ses, was not preenpted by federal |abor |aw,



despite the enployer's contention that the terns of the mechanic's enpl oynent
were a subject of collective bargaining and that the final resolution of that

i ssue in the bargaining supersedes any state law. In arbitrati on proceedi ngs,
the arbitrator concluded that the issue of indemity for the |oss of tools was
not resolved by collective bargaining, as the parties failed to agree upon a
proposal covering total |osses. In any event, the nechanic's statutory right
to indemity was independent of any contractual right, and the arbitrator had
authority only to resolve contractual questions. Machinists Autonotive Trades
Dist. Lodge v. Utility Trailers Sales Co. (1983, Cal App 1st Dist) 141 Cal App
3d 80, 190 Cal Rptr 98, 1983 Cal App LEXIS 1510, appeal disnissed (1983) 464
US 1005, 104 S C 520, 78 L Ed 2d 705, 1983 US LEXI S 2612.

Enpl oyee's claimthat the enployers' attribution of additional incone to
enpl oyees for their use of conpany vehicles to and fromtheir hones was a
failure to indemify enpl oyees for business expenses in violation of Lab C §
2802 was inproperly renoved because it did not raise a substantial question of
federal law. The claimwas not an artfully pleaded federal tax refund claim
under 26 USCS § 7422(a) that the enployers msapplied 26 USCS § 61 because the
enpl oyee chal |l enged the enpl oyers' attribution as applied and did not seek
recovery of taxes already paid to the Internal Revenue Service under the
current policy or dispute the regulations that fringe benefits could include
conmuting in a conpany vehicle. McMaster v. Coca-Cola Bottling Co. (2005, ND
Cal) 392 F Supp 2d 1107, 2005 US Dist LEXH S 5978.

4. Duty of Enployer

Lab. Code, 8 2802, requires enployers in general to pay defense costs
i ncurred by enpl oyees when defendi ng unfounded third party civil actions
chal | engi ng the enpl oyees' conduct within the course and scope of their
enpl oyment. When an enpl oyer refuses to defend an enployee in an action that
may or may not be unfounded for conduct that may or nmay not have been within
the course and scope of his or her enploynent, and it is ultinmately
establ i shed that the action was unfounded and the enpl oyee acted within the
course and scope of his or her enploynent, then the enpl oyer has an obligation
under 8§ 2802 to indemify the enpl oyee for his or her attorney fees and costs
in defending the action. However, this right to i ndemmity enconpasses only the
right to indemity for necessary expenditures. Los Angeles Police Protective
League v. City of Los Angeles (1994, Cal App 2d Dist) 27 Cal App 4th 168, 32
Cal Rptr 2d 574, 1994 Cal App LEXI S 787.

Lab. Code, 8 2802, requires an enployer to defend or indemify an enpl oyee
who is sued by third persons for conduct in the course and scope of the
enpl oyee' s enpl oynent. The section requires an enployer in general to pay
defense costs incurred by an enpl oyee when defendi ng an unfounded third party
civil action challenging the enployee's conduct within the course and scope of
his or her enployment. This right to indemity enconpasses only the right to
indetmmity for necessary expenditures. The test of whether an enpl oyee's
conduct is within the scope of the enploynent is whether that conduct was so
unusual or startling that it would be unfair to include the loss within the
enpl oyer's cost of doi ng business. Devereaux v. Latham & Watkins (1995, Ca
App 2d Dist) 32 Cal App 4th 1571, 38 Cal Rptr 2d 849, 1995 Cal App LEXI S 209,
revi ew denied (1995) 1995 Cal. LEXI S 3734, overruled in part Mran v. Mrtaugh
M Il er Meyer & Nelson, LLP (2007) 40 Cal 4th 780, 55 Cal Rptr 3d 112, 152 P3d
416, 2007 Cal LEXI'S 1897.



Lab C § 2802 requires an enployer to indemify his enployee for all that
t he enpl oyee necessarily expends or |l oses in direct consequence of the
di scharge of his duties; this statute obligates the enpl oyer not only to pay
any judgnment entered agai nst the enpl oyee for conduct arising out of his
enpl oyment but al so to defend an enpl oyee sued by a third person for such
conduct. Unlike an insurer, the enployer is not mandated to defend the
enpl oyee whenever there is a potential for liability; however, if the enpl oyer
elects to run a risk and refuses to defend, the enployer must indemify the
enpl oyee for his attorney fees and costs in defending the underlying action if
t he enpl oyee was sued for acts within the scope of his enploynent. Plancarte
v. QGuardsmark (2004, Cal App 1st Dist) 118 Cal App 4th 640, 13 Cal Rptr 3d
315, 2004 Cal App LEXIS 721

Because Lab C § 2802 does not include a requirenent to defend, a law firms
failure to defend an attorney in a professional negligence action did not
obligate the firmto reinmburse the attorney for fees incurred defending clains
prem sed on his acts while enployed el sewhere. Cassady v. Mirgan, Lewis &
Bocki us LLP (2006, Cal App 2d Dist) 145 Cal App 4th 220, 51 Cal Rptr 3d 527,
2006 Cal App LEXIS 1877, nodified (2006) 2006 Cal. App. LEXI'S 2030.

Attorney who had been enpl oyed by several law firms had the burden of proof
under Ev C 8 500 to establish, as an elenent of his Lab C § 2802 i ndemity
action against a forner enployer, that his expenses incurred in defending a
| egal nml practice action arose fromthe di scharge of his duties while working
for that enployer; as to claims arising fromthe attorney's conduct while
enpl oyed el sewhere, the enployer had no duty to indemify. Cassady v. Morgan
Lewi s & Bockius LLP (2006, Cal App 2d Dist) 145 Cal App 4th 220, 51 Cal Rptr
3d 527, 2006 Cal App LEXIS 1877, nodified (2006) 2006 Cal. App. LEXI S 2030.

Drivers who worked for a package delivery conpany were entitled to recover
t heir out-of - pocket expenses and work accident insurance prem unms, but the
conpany was not required to reinburse themfor the cost of their trucks
because it is lawmful for an enployer to require its enployees to provide their
own vehicles as a condition of enploynment. Estrada v. FedEx Ground Package
System Inc. (2007, 2d Dist) 2007 Cal App LEXI S 1302.

Enpl oyer can satisfy its statutory busi ness expense rei nbursenent
obligation by increasing base salary or comm ssion rates, if the anmounts
i ntended as reinbursement are identified and sufficient. Gattuso v. Harte-
Hanks Shoppers, Inc. (2007, Cal) 42 Cal 4th 554, 2007 Cal LEXI S 12687.

Settl ement paynment from defendant's enployer's insurer to the victimof a
col li sion defendant caused while intoxicated and driving his enployer's
vehicle was deermed to be restitution from defendant under Pen C § 1202.4(a)(1)
because the insurance conpany was contractually obligated to pay on behal f of
bot h def endant and his enpl oyer; the insurance policy was an enpl oynent
benefit as contenplated by the indemification requirenent of Lab C § 2802 and
was not a fortuitous windfall for defendant. People v. Short (2008, 3d Dist)
160 Cal App 4th 899, 73 Cal Rptr 3d 154, 2008 Cal App LEXI S 308.

5. Standing

An attorney-enpl oyer has standing to appeal a nonetary sanction inmposed on
an attorney-enpl oyee. Because the enployer is obligated to reinburse the
enpl oyee for the sanction if it is upheld on appeal (Lab C § 2802), the
enployer's "rights or interests are injuriously affected" by the sanction



order and his interest is "inmediate, pecuniary and substantial," thus naking
hi m an aggrieved party (CCP § 902). In addition, denying standing to appea
woul d be fundamentally unfair because if the enployee failed to appeal, the
enpl oyer woul d be bound to pay the sanction w thout any opportunity to contest
its legality. 20th Century Ins. Co. v. Choong (2000, Cal App 2d Dist) 79 Ca
App 4th 1274, 94 Cal Rptr 2d 753, 2000 Cal App LEXI S 288.

6. Procedure

Lab C § 2802 does not mandate that an action by an injured first party nust
first be brought agai nst an enployee or that third parties nay pursue an
enpl oyer only after obtaining a judgnent against the enployee. Boyer v. Jensen
(2005, Cal App 2d Dist) 129 Cal App 4th 62, 28 Cal Rptr 3d 124, 2005 Cal App
LEXI S 728, rehearing denied ces, L.P. (2005) 2005 Cal. App. LEXI S 919

Al legations in a client's professional negligence conplaint against an
attorney who had worked for several firnms, specifying dates or periods when
the all eged negligent acts occurred, provided evidence to defeat a sunmary
judgrment nmotion filed by one of the attorney's former enployers; the client's
conpl ai nt was proper sumrary judgnent evi dence because the defense costs for
whi ch the attorney sought indemity under Lab C § 2802 arose fromthe
necessity to defend against the allegations in the conplaint. Cassady v.
Morgan, Lewis & Bockius LLP (2006, Cal App 2d Dist) 145 Cal App 4th 220, 51
Cal Rptr 3d 527, 2006 Cal App LEXIS 1877, nodified (2006) 2006 Cal. App. LEXIS
2030.

Class of city police officers was not certified under Fed. R Civ. P. 23 in
an action for violation of in an action for violation of 8 7(a) of the Fair
Labor Standards Act (FLSA), 29 U S.C.S. § 207(a), and Lab C 8§ 226.7, 512, and
2802 because the class woul d have been based on solely state |law clains and a
superior nmeans of certification existed in § 16(b) of the FLSA 29 U S.CS. §
216(b), Edwards v. City of Long Beach (2006, CD Cal) 467 F Supp 2d 986, 2006
US Dist LEXI S 93141.

Class certification ruling under CCP § 382 on commonality in a suit by
out si de sal es representatives who sought rei nbursenent for auto expenses under
Lab C § 2802 required an analysis of whether the enployer paid by increasing
base salary or commssion rates as it claimed, and if so, whether the anpunts
i ntended as rei nbursenent were identified in accordance with Lab C 88 200(a),
226(a) and were sufficient as required by Lab C § 2804. Gattuso v. Harte-Hanks
Shoppers, Inc. (2007, Cal) 42 Cal 4th 554, 2007 Cal LEXI S 12687.

7. Actions agai nst Enpl oyer

Under Lab C & 2802, a former financial consultant could maintain a claim
agai nst his enployer after the enployer unilaterally settled a suit by his
custonmer but then also unilaterally decided that the consultant should pay for
part of the settlenent costs and deducted them from his conm ssions; any
wai ver of the consultant's rights under § 2802 was null and void under Lab C §
2804. Takacs v. A.G Edwards & Sons, Inc. (2006, SD Cal) 444 F Supp 2d 1100,
2006 US Dist LEXI S 55461

Former financial consultants could maintain an action against their
enpl oyer for unpaid busi ness expenses under Lab C § 2802 because genui ne
i ssues of material fact existed as to whether tine extension costs, nagazine



subscriptions, advertisenent costs and bonuses to support staff were necessary
under § 2802. Takacs v. A G Edwards & Sons, Inc. (2006, SD Cal) 444 F Supp 2d
1100, 2006 US Dist LEXIS 55461.

SUGGESTED FORMS

Conpl ai nt by Enpl oyee Agai nst Enployer for Indemmification for Losses or
Expendi t ures Sustai ned by Enpl oyee Wil e Di scharging Enpl oyee's Duties



